




High-Level Overview

► Challenge to two state laws that separate school 
sports teams by “biological sex,” effectively 
prohibiting transgender females from playing on 
girls’ and women’s athletic teams.

► Ninth Circuit found the Idaho law violated the Equal 
Protection Clause; the Fourth Circuit found the West 
Virginia law violated Title IX.

► The Supreme Court upheld the laws.



Idaho

• Fairness in Women’s Sports Act

• Athletic teams or sports designated for 
females, women, or girls shall not be open 
to students of the male sex

• Law provides that if the sex of an athlete 
on a female team is challenged, the 
athlete’s sex must be medically verified

• Idaho previously allowed participation  by 
transgender girls and women if they had 
undergone hormone therapy to suppress 
testosterone for a year 

West Virginia

• Save Women’s Sports Act

• Requires students to participate on single 
sex girls’ and women’s teams on the basis 
of their biological birth sex

• Law provides that female teams are not 
open to males if they involve competitive 
skill or it is a contact sport; anyone can 
compete on a male or co-ed team

• Previously allowed participation by 
transgender athletes if, after individualized 
review, the school determined it would not 
impact fair competition 

State Laws



Plaintiff
• Lindsay Hecox, student at Boise State University

• Tried out for track and field, played club soccer

Ninth Circuit

• The law violates the Equal Protection Clause of the Fourteenth 
Amendment

• Heightened (intermediate) scrutiny applies because law classifies 
by sex and transgender status

• Important government interests of fair competition

• But the means is not substantially related to this interest, not clear 
that transgender women who suppress testosterone have 
physiological advantages over cisgender women; Act applies 
whether or not the athlete has gone through puberty and at all 
levels of competition 

Little v. Hecox



Plaintiff
• Becky Pepper Jackson, middle/high school student

• On the track and cross-country teams

Fourth Circuit

• The law violates Title IX; disputed facts prevent summary 
judgment on the the Equal Protection claim

• Heightened (intermediate) scrutiny applies to EPC claim because 
law classifies by sex and transgender status

• Important government interests of fair competition and safety

• Facts are disputed about whether transgender girls like BPJ 
possess an inherent biologically-based competitive advantage 
over cisgender girls, summary judgment improper

• The law violates Title IX, separate teams for boys and girls are 
permitted, but BPJ treated differently from people to whom she is 
similarly situated

B.P.J. v. West Virginia



When Title 
IX uses the 
term “sex,” 
it means 
_______________.



Kavanaugh 

(majority) 

“The term ‘sex’ 

in the 1972 Title 

IX statute, the 

1974 Javitz 

Amendment, 

and the 1975 

Title IX 

regulations 

cannot plausibly 

be interpreted to 

refer to anything 

other than 

biological sex.” 

Thomas 

“Sex is an 

immutable 

‘biological’ 

characteristic; it 

is binary.”

Gorsuch

“As it is now, the 

term ‘sex’ was 

commonly 

understood then 

to mean 

biological sex.”

Sotomayor 

“The majority 

could, and 

should, have … 

proceed on the 

assumption that 

sex in Title IX 

refers only to 

biological 

distinctions 

between male 

and female.”

Jackson 

Agrees with 

Sotomayor. “But 

there is reason 

to doubt the 

soundness of 

the concession 

that Title IX’s 

reference to 

‘sex’ means only 

sex assigned at 

birth.”

“Sex” under Title IX



Separating 
teams based 
on sex at 
birth without 
exceptions is 
______________. 



► The 1975 Title IX regulations require that schools provide “equal athletic 
opportunity for members of both sexes” and authorize “separate teams for 
members of each sex where selection for such teams is based upon 
competitive skill or the activity involved is a contact sport.” 

► Kavanaugh (majority): “Separate sports teams for biological males and 
biological females are reasonable: Given the inherent physical differences 
between the sexes, allowing only biological females to play on women’s and girls’ 
teams can reduce the risk of physical injury and ensure fair competition.” 

Javits Amendment and Regulations



Bostock is 
_____________ in 
the Title IX 
context.



Kavanaugh (majority)

• “Title VII concerns employment, 
whereas Title IX as relevant here 

focuses on sports. The two 
factual contexts are vastly 
different. … In the workplace, 

Title VII generally requires that 
men and women be treated 

without regard to their sex. In the 
sports context, by contrast, Title 
IX authorizes separate men’s and 

women’s sports teams.”

Gorsuch

• Different treatment based on 
being transgender is 

discrimination on the basis of sex 
under Title IX as well as Title VII, 
but Title IX allows sports teams 

restricted by sex (not unlawful).

Sotomayor

• “[S]ex-separated sports teams 
[are] not unlawful under Title IX 

… That does not mean, though, 
that Bostock has nothing to say 
about Title IX more broadly.”

• “[T]here are plenty of contexts 
outside of athletics in which Title 
IX applies and does not allow sex 

distinctions.” Excluding 
transgender students from 
participation in such programs 

and activities would be sex 
discrimination under Bostock and 
would be unlawful under Title IX.”

Bostock Impact



The Court’s 
decision means 
__________ for 
transgender 
athletes’ access 
to private 
spaces.



► Nothing in the opinion or any of the concurrences/dissents directly addresses 
transgender athletes’ access to bathrooms, locker rooms or other single-sex 
spaces.

► However, the majority opinion and Justice Gorsuch’s concurrence both rely 
on language in Bostock saying the court did “not purport to address 
bathrooms, locker rooms, or anything else of the kind” to explain why Bostock 

was inapplicable to their analysis. 

► Justice Gorsuch goes farther noting the Court stressed in Bostock “that 
policies concerning ‘sex-segregated bathrooms, locker rooms, and dress 
codes’—and, one might add, school-sponsored sports teams—were not 
before us.”

Explanation



To determine 
whether the WV 
and Idaho laws 
violate the Equal 
Protection 
Clause, the Court 
must apply 
________ scrutiny.



►The West Virginia and Idaho laws authorize separate 

female and male sports teams. And the laws limit 

women’s and girls’ sports teams to biological females. 

In doing so, the laws make a sex-based classification 

that triggers intermediate scrutiny.

Straight from the Court



► In writing, there’s consensus that intermediate scrutiny should apply to sex-
based classifications. The application to this situation, though, shows some 
disagreement. Justice Sotomayor argues the majority is not really applying an 
intermediate scrutiny analysis.

► B.P.J. also argued that transgender status or gender identity was its own 
classification requiring heightened scrutiny. The majority declined to decide 
this, but notes in dicta that several justices had opined such a classification 
would only merit rational-basis review. 

► Justice Thomas’s concurrence has essentially one point to make and it’s this. 
Without overtly saying so, he rejects the idea that the laws are a “sex-based” 
classification and offers his opinion that “transgender status is not a suspect class 
requiring heightened, equal-protection scrutiny.” He would apply rational basis.

Explanation



States must 
show the law is 
_________ related 
to achieving 
a(n) _________ 
government 
objective.



►So the equal protection questions become: What are the 

States’ interests in maintaining separate teams for males and 

females, and in limiting female teams to biological females? 

►And is the States’ sex-based classification—that is, the 

limitation of women’s and girls’ sports teams to biological 

females—substantially related to those interests?

Straight from the Court



Kavanaugh (majority)

• “The States start with the undisputed 

proposition that biological males generally 

possess inherent physical advantages in 

sports—in height, weight, strength, speed, 

endurance, jumping ability, and the 

like…Therefore, the States say, limiting 

women’s and girls’ sports to biological 

females (i) helps prevent serious physical 

injuries to female athletes and (ii) preserves 

opportunities for female athletes to fairly 

compete and succeed.”

Sotomayor

“West Virginia argues that its sex 

classification substantially furthers its 

important interests in ensuring competitive 

fairness and safety in girls’ and women’s 

sports. As the State conceded below, 

however, it has no interest “in protecting 

one girl’s ranking in any competition or ‘in 

ensuring that cisgender girls do not lose 

ever to transgender girls.’” 98 F. 4th, at 560. 

Rather, the focus is on when the 

participation of transgender girls is actually 

unfair or unsafe for others.” Ibid. 

States’ Interests



Kavanaugh (majority)

• “And more broadly, the States 

articulate the objective of promoting 

“equal athletic opportunities for the 

female sex”—that is, to provide 

opportunities for biological women 

and girls to compete only against 

other biological women and girls.” 

Sotomayor

• “The majority, for its part, adds a third interest: 

“provid[ing] opportunities for biological women 
and girls to compete only against other 

biological women and girls.” Ante, at 16. That 

misrepresents West Virginia’s stated legislative 

interest. Its law seeks “to promote equal athletic 

opportunities for the female sex,” defined as 

“biological females.” … “Whether competition 

‘only against other biological women and girls,’ 

ante, at 16, is substantially related to promoting 
equal opportunity, however, is the very question 

posed by this case, not a separate legislative 

interest West Virginia has sought to pursue.”

States’ Interests



► A sex-based classification can only survive an equal protection challenge 
where it is substantially related to an important government objective 
(intermediate scrutiny).

► The government objectives the states argued for here are safety for 
“biological females” in sport and “competitive fairness,” and the majority 
agrees the laws are closely tailored enough to survive.

► Sotomayor notes that part of the intermediate scrutiny analysis requires “an 
exceedingly persuasive justification” for letting the sex-based classification 
stand and that overbreadth in drafting the law can lead to an equal 
protection violation. Which leads us to our next question…

Explanation



A substantial 
relationship 
might not 
exist if it does 
not apply to 
________.



Kavanaugh (majority)

Classifications are evaluated based on 
relationship to the “general problem,” not based 
on its application to an individual case or person

Plaintiffs’ “as applied” challenge looks at the fit to a 
“specific subclass or individual” – that a relationship 
does not apply to an “especially large subclass” may 
demonstrate there is not a sufficient relationship.

“But as long as the relationship is sufficient as a 
general matter, the State is not constitutionally 
required to grant individualized exemptions to 
specific athletes or subclasses.”

Sotomayor

“This Court has held that a sex classification 
violates equal protection when there is an 
incongruity between the sex classification in 
general and its application to a discrete 
subclass.” And it has done so “even if the classes 
of people [at issue] are themselves small”

“If a State includes a discrete subclass in an 
overbroad classification when exempting them 
would not unnecessarily jeopardize the 
government interest the State wishes to further, 
that can show that the State’s choice to use the 
classification is not actually in service of those 
interests, but rests on discriminatory 
generalizations instead.”

Straight from the Court



States and 
schools _________ 
classify 
transgender 
athletes 
according to their 
gender identity.



Kavanaugh 

(majority) 

““Especially on 

medical and 
scientific matters 

where there is 

serious debate and 

disagreement, it can 

be difficult for courts 

to meaningfully 

evaluate the 

considered policy 

judgments of the 

lawmakers who have 

scrutinized the 

medical evidence 

and scientific data 

before them, and 
have made a 

reasoned decision.” 

Thomas 

“Sex is an immutable 

‘biological’ 
characteristic; it is 

binary.”

Gorsuch

“Title IX does not 

clearly and 
unambiguously alert 

funding recipients 

that they are 

prohibited from 

sponsoring sports 

teams restricted to 

biological women or 

girls.”

Sotomayor 

“B. P. J. does not 

dispute that, for the 
purposes of this 

case, ‘sex’ in Title IX 

means ‘biological 

sex,’ or sex identified 

at birth. Nor does she 

dispute that ‘sex’ is 

used in the same way 

in the 1974 Javits 

Amendment, and its 

accompanying 

regulations, which 

expressly authorize, 

but do not require, 

sex-separated sports 
teams.”

Jackson 

“Title IX makes room 

for individuals to live 
in the gender they 

choose; it cares not 

just about sex 

assigned at birth but 

also about 

individuals’ ability to 

match (or not) their 

gender presentation 

to their gender 

identity.”

Reading the Tea Leaves



The Court’s decision 
__________ transgender 
students’ rights 
under Title IX to be 
free from 
discrimination and 
harassment in 
contexts other than 
sex-separate sports.



Kavanaugh

Much of the Majority’s 
reasoning was limited to “in the 
sports context”

“[B]ecause Title IX permits 
separate teams, the only 
question here is whether schools 
may limit women’s and girls’ 
sports to biological females”

“No student-athlete on either 
side of the issue, whether a 
biological female or 
transgender, deserves to be 
ostracized or vilified.”

Gorsuch

“Here, though, we face the 
question whether it qualifies as 
discrimination under Title IX for 
a federal funding recipient to 
sponsor sports teams restricted 
to biological women or girls 
alone…Title IX anticipates and 
approves single-sex living 
accommodations and sports 
teams in school settings; it does 
not treat them as unlawful 
discrimination.”

Sotomayor

BPJ’s Title IX claim “fails because 
Title IX allows this sex 
distinction”

In contrast, Title IX prohibits 
“mandatory sex-segregated 
classes or extracurricular 
activities like chess club, theater, 
and student government,” as 
well as “on-campus harassment, 
discrimination in admissions and 
expulsions, and much, much 
more.”

Title IX Treats Sports Differently



Kavanaugh

“When analyzing the relationship 
between the classification based on 
biological sex and the asserted interests, 
the sports context is again crucial.“

Sotomayor

“The majority applies its diminished view 
of equal protection to the sports context 
today, relying on the parties’ concessions 
that the State’s asserted interests will be 
furthered in most applications, given the 
particularly close relationship between 
sex, sports, and those interests. One can 
only hope that the same misguided 
approach does not and will not extend to 
other contexts tomorrow, when any of 
these considerations are missing.”

What about the 14th Amendment?



Biological 
sex is 
______________.

Bonus 

Match



Federal Government

“Female” means a 
person belonging, at 
conception, to the sex 
that produces the large 
reproductive cell.

“Male” means a person 
belonging, at 
conception, to the sex 
that produces the small 
reproductive cell.

EO 14168

West Virginia

“Biological sex” means 
an individual’s physical 
form as a male or 
female based solely on 
the individual’s 
reproductive biology 
and genetics at birth.

W. Va. Code § 18-2-25d

Idaho 

Sex verified by 
healthcare provider 
“relying only on one (1) 
or more of the 
following: the student's 
reproductive anatomy, 
genetic makeup, or 
normal endogenously 
produced testosterone 
levels”

Idaho Code § 33-6203

Texas

"Female" …mean[s] an 
individual whose 
biological reproductive 
system is developed to 
produce ova.

“Male"…mean[s] an 
individual whose 
biological reproductive 
system is developed to 
fertilize the ova of a 
female.

Tex. Gov’t Code
§ 311.005

Government Definitions





When I need 
help with Title 
IX or other civil 
rights issues, I 
can call ________.







Thompson & Horton’s

2020 Title IX Guidebooks
(New & Improved) 
titleix@thlaw.com



Thompson & Horton’s

All-in-One K12 Title IX Procedures
titleix@thlaw.com



Thompson & Horton’s

Title IX Training
titleix@thlaw.com

Video Training Virtual Training In-Person Training 



Thompson & Horton’s

All Employee Title IX Recorded 
Training for K-12 and Higher 
Education



Thompson & Horton’s
Campus Leader 
Recorded Title IX 
Training
titleix@thompsonhorton.com



Thompson & Horton’s
Virtual Title IX K-12
Basic Training
September 15th

10:00-2:30
Register Here

https://events.zoom.us/ev/AsprRcTlZEPz6ahh0gKFUmceq87RuO9zyMXvaO9KoU_jzZGoe1s_~AvlJwOMzcjL3OHswzOhiUTrQWqzCyruKNnlNAWZsA0u3aEbsCFzDKHf8AQ


Thompson & Horton’s
Virtual Title IX K-12
Coordinator Training
September 1st 
10:00-5:00
Register Here

https://4y4e9h7ab.cc.rs6.net/tn.jsp?f=001x4vo3UIbG5JOHOqq-vQpf7TQb2SpjsCzMQ1RQGS_H4Y58hXT_bMB-_xzSyzJxbdglX-LlMrt1Ta4OaLW0ARH0K97LoGza6WEs6d0X1Zyab2lvm3NOk-Rtny5uhpqpwNdbjAxGkEDnDRc0_wWwC_XGjS7pp-R3ocdN9b36gQIFpZ2_gMuKSxit-Bzc2Y4Vmdde4zfiV3BD8zX3C8abcRefEZXwVZEMidyf7bOGTIy6l26Y1F51dEDGu_Tal5Sq1a5V3sNAUXhPgV1ifRCmsR4227SceMb5Yy18sbc3Zk6G6QkR1-rfWyvfQ==&c=6CMuaa25vy5QfD4uAYJUAhm18vrneSwl0CydrBWdkbR6Ce5YOQ7I8g==&ch=CYJsuJFqcz7jDMU1I4sc9yF3RZ9qJ6y5hzqVKxTcoIllk_udX4NVMg==


Higher Education 
Virtual Title IX Training
September 22, 2026
10:00-2:30
titlex@thlaw.com



THOMPSON & HORTON  RESOURCES

Title IX Leadership Alliances

K-12

4th Tuesday of the month

► Register at 

thlaw.com/k12alliance

► Email titleix@thlaw.com

► Use the QR code

Higher Ed

4th Wednesday of the month

► Register at 

thlaw.com/higheredalliance

► Email titleix@thlaw.com

► Use the QR code

https://thlaw.com/higheredalliance
https://thlaw.com/higheredalliance




Copyright
Notice
The materials contained in this document are proprietary and are 
copyrighted. The legal penalties for copyright infringement range from 
$750 to $150,000 for each work infringed, and the infringer pays for all 
attorneys' fees and court costs.

Your right is a right of inspection and review of the materials contained 
herein, only. No other right is granted beyond viewing. You are not 
authorized to copy, use, adapt, repost, share publicly, or alter any contents 
from this document. You are not permitted to use the materials in this 
document for training, or for any commercial purpose. Any such use will 
result in damages equivalent to the full-per-head registration costs for the 
equivalent Thompson & Horton training, plus damages for reputational 
harm to Thompson & Horton, in addition to any copyright infringement 
fines and/or penalties.

Proceeding to use and access the content on this document demonstrates 
your acceptance and understanding of these terms and conditions. To 
contact Thompson & Horton with questions about any of the contents of 
this document, please email titleix@thompsonhorton.com.


