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Disclaimer

This presentation was prepared for participants’ 
educational use. Participants should consult with their 
dedicated legal counsel before implementing any 
strategies or actions discussed in this presentation 
and should not consider this presentation, or related 
materials, to be legal advice.



Agenda

➢ Legal Challenges to DEI-Related Executive Orders

➢ What is “Illegal DEI” – Some general guidelines to consider

➢ Auditing Your DEI Policies and Practices 



Poll Question
What area of your institution do you work in? 

o Senior leadership 

o Talent Acquisition

o Human Resources, Compliance or Equity offices 

o Data Analytics  

o Contracts or Procurements

o Other



Executive Order 14151: “Ending Radical 
Government DEI Programs and Preferencing”

• Rescinded numerous diversity policies implemented 
during Biden Administration.

• Directed federal agencies to end 

• DEI mandates, programs and activities;

• DEI offices and positions; and

• Equity-related grants or contracts.



Executive Order: ‘Ending Illegal Discrimination 
and Restoring Merit-Based Opportunity’

• Numbered as EO 14173. 

• Revoked multiple Executive Orders, including EO 11246.

• Directed OFCCP to immediately cease: 
• promoting ‘diversity’, 

• holding contractors responsible for taking affirmative action;

• allowing or encouraging contractors to engage in “workforce 
balancing”.



Executive Order: ‘Ending Illegal Discrimination 
and Restoring Merit-Based Opportunity’

• Two new contract terms: 
• Agree that “compliance in all respects with all applicable Federal anti-

discrimination laws is material” to the govt’s payment decisions. 

• Certify that organization does not operate any programs “promoting DEI” 
that violate any applicable Federal anti-discrimination laws.

• Section 4 – Attorney General must submit a report of “key 
sectors of concern” including up to nine civil complaint 
investigations



Executive Order: ‘Ending Illegal Discrimination 
and Restoring Merit-Based Opportunity’

• Section 5 – Attorney General and Secretary of Education 
guidance to higher education institutions that receive 
Federal grants or participate in Federal loan assistance 
program to comply with Students for Fair Admissions 
Supreme Court decision.

• Section 7- Order does not prohibit faculty from “advocating 
for, endorsing or promoting the unlawful employment or 
contracting practices prohibited”



Lawsuits Challenging DEI EOs

• Three lawsuits filed challenging many of President Trump’s 
DEI Executive Orders, including EO 14173 and 14151.

• Primary challenges:
• First Amendment Free Speech Claim

• Fifth Amendment Due Process Claim 

• Spending clause challenge



Nationwide Injunction

• February 21: Maryland Court issued preliminary injunction 
– enjoined parties shall not 
• “require any grantee or contractor to make any ‘certification’ or other 

representation pursuant to the Certification Provision”

• “bring any False Claims Act enforcement action, or other enforcement action, 
pursuant to the Enforcement Threat Provision, including but not limited to 
any False Claims Act enforcement action premised on any certification made 
pursuant to the Certification Provision.” 

• “pause, freeze, impede, block, cancel, or terminate any awards, contracts or 
obligations, or change the terms of any Current Obligation, on the basis of the 
Termination Provision.”



Nationwide Injunction

• March 3: District Court denied Administration’s request to 
stay the injunction pending appeal. 

• Administration now appealing injunction to the Fourth 
Circuit Court of Appeals.

• Plaintiffs have asked district court for clarification about 
scope of injunction.



Nationwide Injunction

The Court’s decision did not: 
• Enjoin the federal agencies that enforce federal anti-discrimination 

law from investigating or pursuing enforcement actions against 
individual companies for their DEI programs.

• Enjoin the Attorney General from preparing the report on key 
sectors of concern for civil compliance investigations related to 
their DEI programs.

• Impact the revocation of EO 11246 or the removal of FAR clauses 
implementing EO 11246.

• The Court’s decision is not binding on private litigation challenging 
corporate DEI programs.



Agency Implementation of EOs
• OMB Memo to federal agencies 

• DOJ Guidance and Memos

• FCC investigation into employer DEI program

• Missouri v. Starbucks – State of Missouri lawsuit in federal court 
challenging private employer’s DEI efforts as violating federal and 
state laws prohibiting race discrimination.

• DOJ Title VII Antisemitism Investigations

• EEOC Statement on Antisemitism 

https://www.opm.gov/policy-data-oversight/latest-memos/further-guidance-deia.pdf
https://www.justice.gov/ag/media/1388556/dl?inline
https://www.justice.gov/ag/media/1388501/dl?inline#:~:text=By%20March%201%2C%202025%2C%20consistent,encourage%20the%20private%20sector%20to
https://www.fcc.gov/sites/default/files/Chairman-Carr-Letter%20to-Comcast-02112025.pdf
https://ago.mo.gov/attorney-general-bailey-files-suit-against-starbucks-for-race-and-sex-based-discrimination/
https://www.justice.gov/opa/pr/us-justice-department-launches-investigation-university-california-under-title-vii-civil#:~:text=If%20you%20work%20for%20an,charge%2Demployment%2Ddiscrimination%20)
https://www.fcc.gov/sites/default/files/Chairman-Carr-Letter%20to-Comcast-02112025.pdf


Agency and State 
Implementation of EOs
• Department of Education Dear Colleague Letter 

• Department of Education FAQs 

• State Attorneys General letter encouraging DEI 

• U.S. Attorney letter to DC based law school and school response

https://www.ed.gov/media/document/dear-colleague-letter-sffa-v-harvard-109506.pdf
https://www.ed.gov/media/document/frequently-asked-questions-about-racial-preferences-and-stereotypes-under-title-vi-of-civil-rights-act-109530.pdf
https://www.berkshireassociates.com/blog/sixteen-state-attorneys-general-say-dei-best-practices-are-not-illegal
https://www.washingtonpost.com/documents/06480bde-06ed-419f-841e-762c8198b508.pdf


Contract Deviations
• Multiple Agency Class Deviations – Removing multiple FAR clauses, 

certs, and reps implementing the now-revoked EO 11246.
• Do not include the Certification Provision of EO 14173.

• GSA Class Deviation CD-2025-04 

• Department of the Treasury Deviation No. 2025-00001 

• Department of Homeland Security Deviation Number 25-01

• Department of Commerce Procurement Memorandum 2025-02

• Millenium Challenge Corporation 

https://www.acquisition.gov/sites/default/files/caac/deviation/GSA_Deviation_CAAC_Letter_2025-02.pdf
https://www.acquisition.gov/sites/default/files/caac/deviation/Department_of_Treasury_Class_Deviation_2025-02_0.pdf
https://www.acquisition.gov/sites/default/files/caac/deviation/DHS_Class_Deviation_2025-02_Supplement-1.pdf
https://www.acquisition.gov/sites/default/files/caac/deviation/DOC_2025-02_supplement-1_FAR_Class_Deviation.pdf
https://www.acquisition.gov/sites/default/files/caac/deviation/MCC_Deviation_CAAC_Letter_2025-01_Sup1_2025-02_Sup1.pdf


Remaining AAP Requirements

• Section 503 and VEVRAA – statutory in nature & cannot be 
revoked through an EO.

• Prepare AAP for individuals with disabilities and AAP for protected 
veterans.

• Required analytics: 
• Continue self-ID pre- & post-offer

• Roster analysis

• Hire & applicant data

• Other requirements: 
• Outreach – tracking & evaluation

• Audit & reporting systems, personnel process and qualifications review

• State workforce agency postings



Additional Requirements To Consider

• IPEDS reporting remains. 

• VETS-4212 must still be filed.

• State & local (cities, counties, municipalities) laws and reporting 
requirements – patchwork that may expand with absence of EO 
11246. 

• The EOs do not “trump” state law.



Comply with new Executive Order 14173
• Contractors may follow all EO 11246 AAP requirements until April 21, 2025.

• Use this time to evaluate and unwind EO 11246 programs.

• Begin to prepare for upcoming contract certifications:
• Agree that “compliance in all respects with all applicable Federal anti-discrimination 

laws is material” to the govt’s payment decisions. 

• Certify that organization does not operate any programs “promoting DEI” that violate 
any applicable Federal anti-discrimination laws.

• False Claims Act liability creates significant risk: 
• Treble damages for certifications that are knowingly false or made with “reckless 

disregard.”

• Relator qui tam lawsuits are also possible. 



Poll Question
Has your organization taken steps to audit your DEI 
practices?

o Yes, we have completed this work and made all changes.

o Yes, but our work is ongoing.

o No, but we plan to conduct an audit of our DEI programs 
now.

o We have not or do not plan to change any of our DEI 
practices.



Audit DEI Programs

• Guiding Principles: 
• Is the program an “identity-based program?
• Is the inclusion practice/policy open to all? 

• Steps to Audit:
• Evaluate internal and external communications – ensure no implication of 

discrimination against any groups – message of inclusivity.
• Catalogue all programs and practices and evaluate legality, risks and benefits
• Evaluate and monitor implementation of written programs and policies by 

managers and senior leadership. 

• Keep in mind that EOs did NOT change the law. What was legal before 
remains legal. But there is increased scrutiny.



Audit DEI Programs

• Create a chart of all activities and policies and develop a risk 
tolerance scale that looks at legality and effectiveness 

Activity Clearly Legal 

and Effective – 

Continue 

Likely Legal and 

Effective – 

Continue with 

Modifications

Legally Risky 

and Not 

Effective – 

Stop Activity

Legally 

Indefensible – 

Stop Activity



Audit DEI Programs

• Placement or Aspirational Goals

• Quotas

• Set-asides

• Hiring or promotion preference based on protected trait

• Tying compensation or benefits to diversity commitment 

• Practices that supersede merit selection principles 



Audit DEI Programs

• Talent Acquisition 
• Recruiting at identify-specific organizations 

• Advertising for “diverse candidate pools” 

• Diversity statements 

• Diverse slates for candidates or interviewing panels 

• Trainings
• Evaluate current trainings and adjust as appropriate.

• Anti-harassment and anti-discrimination trainings should continue. 

• Is implicit bias training allowed?



Audit DEI Programs

• Employee Resource Groups 

• Leadership and Development Programs

• Cultural celebrations, such as Black History Month and 
International Woman’s Day 



Encouraged Proactive Steps

• Review job descriptions and job requirements to ensure they 
are job-related and necessary for performance of the job.

• Consider job analysis and job evaluation as part of your 
proactive review.

• Conduct a review of interview practices to ensure they are 
standardized and include objective criteria.

• Evaluate promotion practices, particularly “tap on the 
shoulder” practices.



Non-Discrimination Analytics

• Title VII remains unchanged – prohibits employment discrimination.

• Repurpose existing analytics or develop different analytics that allow you 
to monitor your employment practices for non-discrimination.

• Data may help you demonstrate compliance with contract certification 
requirements under new EO 14173.

• Tracking & monitoring of employment data can identify areas of risk. 
May also be required by various state requirements.

• Selection analyses can help defend against claims of discrimination and 
ensure merit-based decision-making.



Compensation Discrimination Analyses

• New EO requires contractors to agree that compliance with all 
federal anti-discrimination laws is material to the contract. 
These laws include Equal Pay Act, Title VII, ADA, and more – 
all prohibit pay discrimination. 

• Proactive pay analysis of employee compensation can: 
• Ensure these federal laws are not being violated. 

• Comply with various state pay analysis requirements. 

• Prepare organizations to defend against employee claims of compensation 
discrimination. 

• Ensure your organization’s compensation system is working as intended.



Action Items

✓ Use 90-day period to make adjustments to AAP programs.

✓ Continue to prepare Section 503 and VEVRAA annual AAPs. 

✓ Confirm compliance with other federal, state and local reporting 
requirements. 

✓ Begin to consider your organization’s basis for making the new 
contract certifications. 

✓ Audit current DEI practices. 

✓ Develop plan for non-discrimination analyses going forward. 

✓ Evaluate current compensation analyses; plan for continued work. 



Have a Question?

Submit questions to our presenters 
using the Chat.

CUPA-HR Webinar



Contact Information

Lynn Clements, Esq.

Lynn.clements@berkshireassociates.com 

mailto:Lynn.clements@berkshireassociates.com


Thank You

Please complete your event evaluation
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