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We can’t help it — we’re lawyers

 We are not giving you legal advice. Consult with your legal
counsel regarding how best to address a specific situation.

* Use chat function to ask general questions and hypotheticals.

 We have a variety of stakeholders here, so please keep that in
mind.

 We are not weighing in on the substance underlying
controversial issues.



Today’s Roadmap

Preparing for Tension

* QOverview of the First Amendment
* Legal Principals
 Guidance from the Department of
Education
 Employees and the First Amendment
e Public IHEs vs Private IHEs

* Practical Takeaways

 Things We Can and Cannot Control
* Best Practices
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Today’s Roadmap

Goals for our Discussion

Review sources of speech rights for
public and private institutes of higher
education (IHE)

Share our thoughts on recent First
Amendment/Academic Freedom
incidents

Provide tips on preparing and planning
for political speech on campus
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First Amendment
to the U.S. Constitution

Gy o o T “Congress shall make no law

R i ‘; respecting an establishment of
religion, or prohibiting the free
exercise thereof; or abridging the
freedom of speech, or of the
press; or the right of the people
peaceably to assemble, and to
petition the government for a
redress of grievances.”

-U.S. Const. amend. I.

credit: Enrolled Acts and Resolutions of Congress, 1789-2013; General Records of the United States Government;
Record Group 11; National Archives
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Freedom of Speech - Protests Graydon

Free Speech Protections are not Absolute

» Reasonable Time, Place, and Manner Restrictions

e |ocation of event
* Traditional Public Forum
 Limited Public Forum

* Limitation on hours
* Limitation on disrupting academic activities and operations of offices

* Registration Requirements
* Sound Amplification Limits

* BUT: “Free speech zones” must not be so small or out of the way that no one “hears
the speech”



Private IHEs

Sources of Speech Rights

* Faculty Handbooks
» Staff Handbooks

e Student Handbooks
 Course Catalogs

* Policies
* Anti-bullying
* Non-discrimination and harassment
e TitleIX
* Personal communication devices
 Technology—Acceptable uses
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Freedom of Speech
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Free Speech Protections are not Absolute

“Harassment” that constitutes a hostile environment is not protected speech.
» Unwelcome and so severe, pervasive, and objectively offensive that it bars access (Davis v Monroe County)

“Incitement” to commit violence is not protected.
* Directed to inciting or producing imminent lawless action and is likely to produce such action (Brandenburg v Ohio)

“True threats” are not protected

* Serious expression of an intent to commit act of unlawful violence to particular individual or group with proof speaker had
some subjective understanding of statement’s threatening nature (Virginia v Black and Counterman v Colorado)

Whether or not speech is “Obscene” ty;c)_ically boils down to whether the work as a whole lacks
serious literary, artistic, political, or scientific value.

“Defamation” is the communication of a false statement that harms the reputation of another.

What about “Hate Speech?”
* No “hate speech” exception




Freedom of Speech Bricker &

Graydon
Types of Speech on Campus
* Protests * Commencement
* Class discussions * Faculty Meetings
e Academic papers * Committee Meetings
e Student newspapers e Staff Meetings
* Residence halls * Alumni Communications

e Performances
e Bulletin boards What Else?
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Freedom of Speech Graydon

Free Speech Protections are not Absolute

Campuses can: Campuses cannot:
Censor or punish speech that meets the legal definition of harassment, Censor or punish speech merely because a person or group considers it
true threat, or other unprotected speech offensive or hateful
Impose reasonable, content-neutral time, place, and manner restrictions Prevent protestors from having a meaningful opportunity to get their
on protestors for the purpose of preventing disruption to the normal work views across in an effective way.

of the campus.

Impose content-neutral speech restrictions in residence halls designed to Impose content-based speech restrictions in residence halls.
produce a supportive living environment.

Ensure that all student organizations, as a condition for recognition and Deny recognition for a student organization, or impose sanctions against a
receipt of funding, be open to all students (and may impose sanctions for  student organization, for the views or ideas expressed by the organization,
conduct if it is not protected by the principles of free speech). its members, or its speakers.

Adapted from Free Speech on Campus by Erwin Chemerinsky and Howard Gillman (2017)
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Freedom of Speech
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How do principles governing speech (either constitutionally or contractually) fit in

with Title VI?

UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY

November 7, 2023
Dear Colleague:

As we witness a nationwide rise in reports of hate crimes' and harassment, including an alarming rise
in disturbing antisemitic incidents and threats to Jewish, Israeli, Muslim, Arab, and Palestinian
students on college campuses and in P-12 schools, the fulfillment of school communities” federal legal
obligations to ensure nondiscriminatory environments have renewed urgency. As the President
promised, the federal government is *...working with community partners to identify, prevent, and
disrupt any threats that could harm the Jewish, Muslim, Arab American, Palestinian American, or any
other communities.”* Hate-based discrimination, including based on antisemitism and Islamophobia
among other bases, have no place in our nation’s schools.

It is in this context that I write to remind colleges, universities, and schools that receive federal
financial assistance of their legal responsibility under Title VI of the Civil Rights Act of 1964 and its
implementing regulations (Title VI) to provide all students a school environment free from
discrimination based on race, color, or national origin, including shared ancestry or ethnic
characteristics.” It is your legal obligation under Title VI to address prohibited discrimination against
students and others on your campus—including those who are or are perceived to be Jewish, Israel,
Muslim, Arab, or Palestinian—in the ways described in this letter.

Every student has the right to a learning environment that is free from discrimination. The Department
of Education’s Office for Civil Rights (OCR) stands ready to support schools in fulfilling this promise
and to ensure every student’s right to learn without discrimination. All students, including students
who are or are perceived to be Jewish, Israeli, Muslim, Arab, or Palestinian, as well as students who
come from, or are perceived to come from, all regions of the world, are entitled to a school environment
free from discrimination based on race, color, or national origin.

Title VI's protection from race, color, and national origin discrimination extends to students who
experience discrimination, including harassment, based on their actual or perceived: (i) shared
ancestry or ethnic characteristics; or (i1) citizenship or residency in a country with a dominant religion
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Employees and the First Amendment

Case Law
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* Garcetti v. Ceballos, 547 U.S. 410 (2006)

* Pickering Balancing Test — Employee’s interest in free expression must be balanced
against the employer’s interest in efficient workplace operations

e Five Step Analysis:

Employee’s speech must regard a “matter of public concern”
Whether speech uttered as private citizen or public employee;

Whether employee’s speech was motivating factor that led to disciplinary action or adverse
action;

Whether state had justification for treating employee differently than member of the public;
Whether state would have taken adverse action absent speech.
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Employees and the First Amendment E:Lcykdegnl

Case Law

* Garcetti v. Ceballos, 547 U.S. 410 (2006)

{

 “ . ..when public employees make statements pursuant to their official duties, the
employees are not speaking as citizens for First Amendment purposes, and the
Constitution does not insulate their communication from employer discipline.”

* Employees must be acting as private citizens in order to receive First Amendment
protection. They are not acting as private citizens when performing their job
duties. Employers can control what is said while “on the job.”
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What is Academic Freedom? It is not Free Speech under the First Amendment.

* There is debate about the definition and its scope.

 The AAUP defines it as the freedom of a teacher or researcher in higher
education to investigate and discuss the issues in his or her academic field, and
to teach or publish findings without interference from political figures, boards of
trustees, donors, or other entities. Academic freedom also protects the right of a

faculty member to speak freely when participating in institutional governance, as
well as to speak freely as a citizen.

* However, faculty handbooks usually contain the definition as it applies to the

particular school or college, or, as in Ohio, public administrative code if a public
institution of higher education.
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Preparing for controversial conversations on Campus Bricker '®
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How do these controversial topics arise on campus?

* A student group invites a speaker to campus with controversial views,
another student group organizes a counter-protest.

 Student reports that a faculty member made an insensitive comment,
espoused a political view, refused to use preferred pronouns, etc., in class.

* Faculty members are upset at each other over a discussion about the
upcoming presidential election that led to comments that one faculty
thinks are racist.

* A group of students, staff, and faculty organize a sit-in, are chanting the
phrase, “BDS, we say yes!” and obstructing the entryway to a key
administrative building on campus. 16
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Preparing for controversial conversations on Campus

Institutional Considerations

e Public IHEs

* Who was the “speaker?”

* If the “speaker” was an employee, was the speech made pursuant to an
employee’s official duties?

* Was the speech on a matter of public concern?

* Did the speech have an adverse impact on the efficiency of the employer’s
operations?

* Academic Freedom

* Private IHEs
» Statements, handbooks, policies
e “Marketplace of Ideas”

e Academic Freedom 17
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Review your Policies (...and observe them in action)

Freedom of Speech & Artistic Expression

Heckler’s Warning (for public speaking engagements or performances)
Violence in the Community

Weapons Policy

Discrimination & Harassment Policy

Protest Policies

Incident Response Protocols

Law Enforcement Cooperation Agreement

Campus Ordinances for campuses with a deputized law enforcement agency
Trespass Policy

Facilities and Space Usage/Access Guidelines

cooooodooDon
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Thinking Strategically (B.i:-‘i‘:lcykdegn-

Considerations for campus response

What are your immediate steps?

O Work with counsel to gather and review your policies and procedures.
Check policies for inconsistencies and to ensure they cover all relevant topics.

d

d Conduct training exercises for campus stakeholders, and include local law enforcement when
possible.

d

Develop a communications strategy for when discourse or unrest arises.

19



Thinking Strategically

Where does Equity & Inclusion fit into all of this?

Community values

Academic Freedom

Educational value

Good citizenship

Free discourse

Exploration of ideas
Consequences of sharing opinions
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Harassment/Threats

Disruption

Interference with mission
Institutional Speech vs. Individual
Speech

Privacy/confidentiality
Defamation

20
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Where does Equity & Inclusion fit into all of this?

* Who are your institutional stakeholders?
e Boards of Trustees
e Administrators
* Faculty
* Employees
e Students
* Donors
* \olunteers
* Community Partners
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Where does Equity & Inclusion fit into all of this?

* Language Matters.
* Articulate a clear mission, vision, values, and goals tied to diversity and inclusion.
* How important is civility to your campus community? How are folks being taught radical empathy, integrity, honesty, and respect?
* Be cautious in broadly labelling a phrase, movement, organization, or opinion as inherently violent or problematic.

* Many of today’s most prominent social and political movements are strongly tied to constitutionally Iprotected identities. Ensure that
restrictions on speech are view-point neutral and not unlawfully targeting members of a protected class. (Title VI and Title VII)

* Strategy Matters.
* Invest in departments and staff dedicated to fostering belonging on campus (DEI departments, cultural centers, affinity groups, etc.).
* Develop a strategy that values meaningful inclusion, freedom of thought, and academic inquiry.
* Be consistent in the implementation of that strategy!

* Be Proactive!
*  Plan crisis communications in the event of campus unrest (both “in the moment” messaging and follow-up “reconciliation” messaging)
*  Who should the message come from? What should it say? Are there different messages for different stakeholders?
* Research the history of buildings, statues, etc. on campus and be prepared to process concerns or respond to protests regarding namesakes.
* Keep track of local/state/federal political issues that may catalyze unrest on campus.

22



Bricker Graydon Resources Eigcy"fé,'."

Upcoming Events
https://www.brickergraydon.com/insights/events

Follow us on Twitter at @BrickerHigherEd
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